What legal considerations do you need to make when selling a business?
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oyou've worked hard for many

years and created a successful

business. Maybe it’s time for

some travel and leisure, or you
just need a change in life.

Whatever the reason, you might be
ready to sell your business, but have
never really thought about the logis-
tics of a sale. This is where your busi-
ness attorney, along with the assis-
tance of your accountant, can help
guide you through the process.

Before getting too far along, it is im-
portant to make sure that all legal and
financial records of the business are
up to date. Potential purchasers will
expect to examine those documents
as part of their due diligence review of
your business. Before handing those
over, make sure that the purchaser
has signed a nondisclosure agree-
ment. This agreement should require
that the purchaser hold all of your in-

formation in confidence and not use it
to compete against you if the deal
does not go forward.

When the purchaser is ready to
move forward, it is customary for the
parties to enter into a letter of intent,
which outlines the major terms of the
deal. This letter is usually nonbinding
and considered an expression of the
parties’ intent to negotiate toward a
definitive agreement. However, don’t
be surprised if the purchaser asks for
an exclusive dealing or “no shop”
clause for some period of time. The
letter of intent should identify wheth-
er the transaction will be an asset or
stock purchase. In an asset purchase,
the purchaser buys the assets of your
business but leaves the liabilities with
you. In a stock purchase, the purchas-
er steps into your shoes and essential-
ly assumes the debts and liabilities of
your business.

How the deal is structured will
have substantial tax consequences to
you, so make sure your accountant or
tax adviser is involved in this deci-
sion.
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After the letter of intent is execut-
ed, the purchaser will normally pre-
sent you with a draft of the definitive
agreement for the transaction. In ad-
dition to getting the best purchase
price and tax treatment, a primary
goal in negotiating the terms of the
agreement should be to limit your po-
tential liability arising out of the
transaction and after closing.

Ordinarily, the purchaser will ask
you to make representations and war-
ranties concerning the business that
will survive the closing for period of
time. Make sure that you read these
and have your attorney make excep-
tions and qualifications to them
where necessary in order to avoid any
future claims against you for misrep-
resentation or breach of warranty.

Also, try to limit the time period af-
ter closing that the purchaser can
make a claim against you arising from
the sale.

You should expect other issues
such as retention of employees and
noncompetition to be addressed in
the agreement as well.

The key is to understand that sell-
ing your business is a step-by-step
process that requires patience and a
team effort to get you to the closing
and the next chapter of your life.

R. Scott Elmore is an attorney with
thelaw firm of Elmore, Stone & Caffey,
PLLC, where his practice focuses on
handling business transactions for lo-
cal, regional and national companies.
This article is for general guidance of
the reader, and is neither intended,
nor should it be construed as, legal ad-
vice in relation to a particular cir-
cumstance. The reader should consult
with an attorney for legal advice per-
taining to a particular dispute. This
column is provided through the Knox-
ville Bar Association, (www.knox-
bar.org), a nonprofit corporation that
offers continuing legal education and
service to the community through free
programs such as the Lawyer Referral
& Information Service, speakers bu-
reau and legal advice clinics. Elmore
can be reached at rselmore@esc-
law.com.
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